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To address the regulation of secondary mortgage market enterprises, and
for other purposes.

IN THE SENATE OF THE UNITED STATES

APRrIL 12, 2007
Mr. HAGEL (for himself, Mr. SUNUNU, Mrs. DOLE, and Mr. MARTINEZ) intro-
duced the following bill; which was read twice and referred to the Com-
mittee on Banking, Housing, and Urban Affairs

A BILL

To address the regulation of secondary mortgage market

enterprises, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Federal Housing Enterprise Regulatory Reform Act of
20077,

(b) TABLE OF CONTENTS.—The table of contents for

o N N U B W

this Act is as follows:

See. 1. Short title; table of contents.
See. 2. Definitions.
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Establishment of the Federal Housing Enterprise Regulatory Agency.

Duties and authorities of Director.

Federal Housing Enterprise Board.

Authority to require reports by regulated entities.

Examiners and accountants; authority to contract for reviews of regu-
lated entities.

Assessments.

Regulations and orders.

Prudential management and operations standards.

Capital levels and holdings.

Risk-Based capital test for enterprises.

Registration of enterprise securities.

Limit on golden parachutes.

Reporting of fraudulent loans.

Subtitle B—Improvement of Mission Supervision

Transfer of program approval and housing goal oversight.
Review of enterprise products.

Monitoring and enforcing compliance with housing goals.
Assumption by Director of other HUD responsibilities.
Administrative and judicial enforcement proceedings.
Conforming loan limits.

Reporting of mortgage data; housing goals.

Duty to serve underserved markets.

Home purchase goal.

Subtitle C—Prompt Corrective Action

Critical capital levels.

Capital classifications.

Supervisory actions applicable to undercapitalized regulated entities.

Supervisory actions applicable to significantly undercapitalized regu-
lated entities.

Authority over critically undercapitalized regulated entities.

Subtitle D—Enforcement Actions

Cease-and-desist proceedings.
Temporary cease-and-desist proceedings.
Removal and prohibition authority.
Enforcement and jurisdiction.

Civil money penalties.

Criminal penalty.

Notice after separation from service.
Subpoena authority.

Subtitle E—General Provisions

Conforming and technical amendments.
Presidentially appointed directors of enterprises.
. Effective date.

TITLE II—FEDERAL HOME LOAN BANKS

. Directors.
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See. 202. Definitions.

See. 203. Agency oversight of Federal home loan banks.

See. 204. Federal Home Loan Bank Finance Facility.

See. 205. Exclusion from certain securities reporting requirements.
See. 206. Mergers.

See. 207. Authority to reduce distriets.

See. 208. Management of home loan banks.

TITLE III—TRANSFER OF FUNCTIONS, PERSONNEL, AND PROP-
ERTY OF OFHEO AND THE FEDERAL HOUSING FINANCE
BOARD

Subtitle A—OFHEO

Sec. 301. Abolishment of OFHEO.

See. 302. Continuation and coordination of certain regulations.
Sec. 303. Transfer and rights of employees of OFHIEO.

Sec. 304. Transfer of property and facilities.

Subtitle B—Federal Housing Finance Board

See. 311. Abolishment of the Federal Housing Finance Board.

See. 312. Continuation and coordination of certain regulations.

See. 313. Transfer and rights of employees of the Federal Housing Finance
Board.

Sec. 314. Transfer of property and facilities.

TITLE IV—STUDIES AND REPORTS

Sec. 401. Study and report on Basel IT and enterprise debt.

See. 402. Affordable housing audits.

See. 403. Report on insured depository institution holdings of regulated entity
debt and mortgage-backed securities.

Sec. 404. Report on risk-based capital levels.

Sec. 405. Report on resources and allocations.

Sec. 406. Study and report on guarantee fees.

See. 407. Report on conforming loan limits.

Sec. 408. Reviews and studies relating to enterprises and related foundations.

See. 409. Recommendations.

SEC. 2. DEFINITIONS.

(a) FEDERAL SAFETY AND SOUNDNESS ACT DEFINI-
TIONS.—Section 1303 of the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992 (12 U.S.C.
4502) is amended—

(1) in each of paragraphs (8), (9), (10), and

(19), by striking ‘“Secretary’” each place that term

appears and inserting “Director’’;
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(2) in paragraph (14), by striking “Office of
Federal Housing Enterprise Oversight of the De-
partment of Housing and Urban Development” and
inserting “Kederal IMousing Enterprise Regulatory
Agency’’;
(3) by redesignating paragraphs (16) through
(19) as paragraphs (22) through (25), respectively;
(4) by striking paragraph (15) and inserting
the following:
“(21) REGULATED ENTITY.—The term ‘regu-
lated entity’ means—
“(A) the Federal National Mortgage Asso-
ciation and any affiliate thereof;
“(B) the Federal Home Loan Mortgage
Corporation and any affiliate thereof; and
“(C) any Federal Home Lioan Bank.”;
(5) by striking paragraph (13);
(6) by redesignating paragraph (7) as para-
oraph (13);
(7) by redesignating paragraphs (11), (12), and
(14) as paragraphs (18) through (20), respectively;
(8) by striking paragraphs (8) through (10)
and inserting the following:
“(15) Low-INCOME.—The term ‘low-income’

means a family income that is less than 50 percent
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5}
of the area median income, or a family income that
is less than 50 percent of the area median income.

“(16) MEDIAN INCOME.—The term ‘area me-
dian income’ means—

“(A) the median family income for a met-
ropolitan statistical area (as designated under

13 U.S.C. 421), if the family is located in a

metropolitan statistical area; or

“(B) the statewide nonmetropolitan me-
dian family income, if the family is located out-
side a metropolitan statistical area.

“(17) MODERATE-INCOME.—The term ‘mod-
erate-income’ means an individual income that is at
least 50 percent and less than 80 percent of the area
median ncome, or a median family income that is
at least 50 percent and not more than 80 percent
of the area median income.”;

(9) in paragraph (5)

(A) by striking “(5)” and inserting ““(9)”’;
and

(B) by striking “Office of Federal Housing
Enterprise Oversight of the Department of
Housing and Urban Development” and insert-
ing “Federal IHousing Enterprise Regulatory

Kl 7, ) .
Agency’’;
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6
(10) by redesignating paragraph (6) as para-
oraph (10);
(11) by redesignating paragraphs (2) through
(4) as paragraphs (5) through (7), respectively;
(12) by inserting after paragraph (7), as redes-
ignated, the following:
“(8) DEFAULT; IN DANGER OF DEFAULT.—
“(A)  DrerauvLT.—The term ‘default’
means, with respect to a regulated entity, any
adjudication or other official determination by
any court of competent jurisdiction, or the
Agency, pursuant to which a conservator, re-
ceiver, limited-life regulated entity, or legal cus-
todian is appointed for a regulated entity.
“(B) IN DANGER OF DEFAULT.—The term

‘in danger of default’” means a regulated entity

with respect to which

“(1) in the opinion of the Agency

“(I) the regulated entity is not
likely to be able to pay the obligations
of the regulated entity in the normal
course of business; or

“(IT) the regulated entity has in-

curred or is likely to incur losses that
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7
will deplete all or substantially all of

its capital; and
“(i1) there is no reasonable prospect
that the capital of the regulated entity will
be replenished.”;
(13) by inserting after paragraph (1) the fol-
lowing:
“(2) AGENCY; DIRECTOR.—The term—

“(A) ‘Agency’ means the Federal Housing
Enterprise Regulatory Agency established under
section 1311; and

“(B) ‘Director’ means the Director of the
Agency, appointed under section 1312;

“(3) AUTHORIZING STATUTES.—The term ‘au-

thorizing statutes’ means—
“(A) the Federal National Mortgage Asso-
ciation Charter Act;
“(B) the Federal Home Loan Mortgage
Corporation Act; and
“(C) the Federal Home Lioan Bank Act.
“(4) BOARD.—The term ‘Board’ means the
Federal Housing Enterprise Board established under
section 1313A.7;
(14) by inserting after paragraph (10), as re-

designated, the following:
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“(11) ENTITY-AFFILIATED PARTY.—The term

‘entity-affiliated party’ means—

“(A) any director, officer, employee, or
controlling stockholder of, or agent for, a regu-
lated entity;

“(B) any shareholder, affiliate, consultant,
or joint venture partner of a regulated entity,
and any other person, as determined by the Di-
rector (by regulation or on a case-by-case basis)
that participates in the conduct of the affairs of
a regulated entity, provided that a member of
a Federal Home Lioan Bank shall not be
deemed to have participated in the affairs of
that Bank solely by wvirtue of being a share-
holder of, and obtaining advances from, that
Bank;

“(C) any independent contractor for a reg-
ulated entity (including any attorney, appraiser,
or accountant), if—

“(1) the independent contractor know-
ingly or recklessly participates in—
“(I) any violation of any law or
regulation;
“(IT) any breach of fiduciary

duty; or
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“(IIT) any unsafe or unsound
practice; and
“(i1) such wviolation, breach, or prac-
tice caused, or is likely to cause, more than
a minimal financial loss to, or a significant
adverse effect on, the regulated entity; and
“(D) any not-for-profit corporation that re-
ceives its principal funding, on an ongoing
basis, from any regulated entity; and
“(E) the Finance Facility.

“(12) FINANCE FACILITY.—The term ‘Finance
Facility’ means the Federal Home lLioan Bank Fi-
nance Facility established under section 11A of the
Federal Home Lioan Bank Act.

“(13) LIMITED-LIFE REGULATED ENTITY.—
The term ‘limited-life regulated entity’ means an en-
tity established by the Agency under section 1367(i)
with respect to a Federal Home Loan Bank in de-
fault or in danger of default or with respect to an
enterprise in default or in danger of default.”;

(15) in paragraph (25), as so redesignated by
this section, by striking “60” each place that term
appears and inserting “30”’; and

(16) by adding at the end the following:

“(26) UPPER- AND MIDDLE-INCOME.—
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“(A) UPPER-INCOME.—The term ‘upper-
income’ means a family income that is 120 per-
cent of the area median income or greater.

“(B) MiDDLE-INCOME.—The term ‘middle-
income’ means a family income that is not less
than 80 percent but less than 120 percent of
the area median income, or a median family in-
come that is at least 80 percent and not more
than 120 percent.

“(27) VIOLATION.—The term ‘violation’ 1in-
cludes any action (alone or in combination with an-
other or others) for or toward causing, bringing
about, participating in, counseling, or aiding or abet-
ting a violation.”.

(b) REFERENCES IN THIS ACT.—As used in this Act,

16 unless otherwise specified—

17
18
19
20
21
22
23
24
25

(1) the term ‘“Agency” means the Federal
Housing Enterprise Regulatory Agency;

(2) the term “Director” means the Director of
the Agency; and

(3) the terms “enterprise”’, “Finance Facility”,
“regulated entity”’, and ‘“‘authorizing statutes’” have
the same meanings as in section 1303 of the Federal
Housing Enterprises Financial Safety and Sound-

ness Act of 1992, as amended by this Act.
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TITLE I—REFORM OF
REGULATION OF ENTERPRISES
Subtitle A—Improvement of Safety

and Soundness Supervision
SEC. 101. ESTABLISHMENT OF THE FEDERAL HOUSING EN-
TERPRISE REGULATORY AGENCY.

The Federal Housing Enterprises Financial Safety
and Soundness Act of 1992 (12 U.S.C. 4501 et seq.) is
amended by striking sections 1311 and 1312 and inserting
the following:

“SEC. 1311. ESTABLISHMENT OF THE FEDERAL HOUSING
ENTERPRISE REGULATORY AGENCY.

“(a) ESTABLISHMENT.—There 1is established the
Federal Housing Enterprise Regulatory Agency, which
shall be an independent agency of the Federal Govern-
ment.

“(b) GENERAL SUPERVISORY AND REGULATORY AU-
THORITY.—

“(1) IN GENERAL.—Each regulated entity shall,
to the extent provided in this title, be subject to the
supervision and regulation of the Agency.

“(2) AUTHORITY OVER FANNIE MAE, FREDDIE
MAC, THE FEDERAL IHHOME LOAN BANKS, AND TIHE
FINANCE FACILITY.—The Director shall have gen-

eral regulatory authority over each regulated entity
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and the Finance Facility, and shall exercise such
eeneral regulatory authority, including such duties
and authorities set forth under section 1313, to en-
sure that the purposes of this Act, the authorizing
statutes, and any other applicable law are carried
out.

“(e) SAVINGS PROVISION.—The authority of the Di-
rector to take actions under subtitles B and C shall not
in any way limit the general supervisory and regulatory
authority eranted to the Director under subsection (b).
“SEC. 1312. DIRECTOR.

“(a) ESTABLISHMENT OF POSITION.—There is estab-
lished the position of the Director of the Agency, who shall
be the head of the Agency.

“(b) APPOINTMENT; TERM.—

“(1) APPOINTMENT.—The Director shall be ap-
pointed by the President, by and with the advice and
consent of the Senate, from among individuals who
are citizens of the United States, have a dem-
onstrated understanding of financial management or
oversight, and have a demonstrated understanding
of capital markets, including the morteage securities

markets and housing finance.
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“(2) TErRM.—The Director shall be appointed

for a term of 6 years, unless removed before the end
of such term for cause by the President.

“(3) VAcANCY.—A vacancy in the position of
Director that occurs before the expiration of the
term for which a Director was appointed shall be
filled in the manner established under paragraph
(1), and the Director appointed to fill such vacancy
shall be appointed only for the remainder of such
term.

“(4) SERVICE AFTER END OF TERM.—An indi-
vidual may serve as the Director after the expiration
of the term for which appointed until a successor
has been appointed.

“(5)  TRANSITIONAL  PROVISION.—Notwith-
standing paragraphs (1) and (2), during the period
beginning on the effective date of the Federal Hous-
ing Enterprise Regulatory Reform Act of 2007, and
ending on the date on which the Director is ap-
pointed and confirmed, the person serving as the Di-
rector of the Office of Federal Housing Enterprise
Oversight of the Department of Housing and Urban
Development on that effective date shall act for all
purposes as, and with the full powers of, the Direc-

tor.
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“(¢) DEPUTY DIRECTOR OF THE DIVISION OF EN-

TERPRISE REGULATION.—

“(1) IN GENERAL.—The Agency shall have a
Deputy Director of the Division of Enterprise Regu-
lation, who shall be designated by the Director from
among individuals who are citizens of the United
States, have a demonstrated understanding of finan-
cial management or oversicht, and have a dem-
onstrated understanding of mortgage securities mar-

kets and housing finance.

“(2) FuncTioNs.—The Deputy Director of the
Division of Enterprise Regulation shall have such
functions, powers, and duties with respect to the
oversight of the enterprises as the Director shall pre-

scribe.

“(d) DEPUTY DIRECTOR OF THE DIVISION OF FED-

ERAL HOME LLOAN BANK REGULATION.—

“(1) IN GENERAL.—The Agency shall have a
Deputy Director of the Division of Federal IHome
Loan Bank Regulation, who shall be designated by
the Director from among individuals who are citi-
zens of the United States, have a demonstrated un-
derstanding of financial management or oversight,
and have a demonstrated understanding of the Ked-

eral Home Lioan Bank System and housing finance.
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“(2) FuncrioNns.—The Deputy Director of the
Division of Federal Home Lioan Bank Regulation
shall have such functions, powers, and duties with
respect to the oversight of the Federal Home Lioan
Banks as the Director shall prescribe.

“(e) DEPUTY DIRECTOR FOR HOUSING MISSION AND

GOALS.

“(1) IN GENERAL.—The Agency shall have a
Deputy Director for Housing Mission and Goals,
who shall be designated by the Director from among
individuals who are citizens of the United States,
and have a demonstrated understanding of the hous-

ing markets and housing finance.

“(2) FuNcTioNs.—The Deputy Director for
Housing Mission and Goals shall have such func-
tions, powers, and duties with respect to the over-
sight of the housing mission and goals of the regu-
lated entities as the Director shall prescribe.

“(f) ACTING DIRECTOR.—In the event of the death,
resignation, sickness, or absence of the Director, the
President shall designate either the Deputy Director of the
Division of Enterprise Regulation, the Deputy Director of
the Division of Federal Home Lioan Bank Regulation, or
the Deputy Director for Housing Mission and Goals, to

serve as acting Director until the return of the Director,
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16
or the appointment of a successor pursuant to subsection
(b).

“(e) LaMITATIONS.—The Director and each of the
Deputy Directors may not—

“(1) have any direct or indirect financial inter-
est in any regulated entity or entity-affiliated party;

“(2) hold any office, position, or employment in
any regulated entity or entity-affiliated party; or

“(3) have served as an executive officer or di-
rector of any regulated entity or entity-affiliated
party at any time during the 3-year period preceding
the date of appointment of such individual as Direc-
tor or Deputy Director.”.

SEC. 102. DUTIES AND AUTHORITIES OF DIRECTOR.

(a) IN GENERAL.—Section 1313 of the Federal
Housing Enterprises Financial Safety and Soundness Act
of 1992 (12 U.S.C. 4513) is amended to read as follows:
“SEC. 1313. DUTIES AND AUTHORITIES OF DIRECTOR.

“(a) DUTIES.—

“(1) PriNnCIPAL DUTIES.—The principal duties
of the Director shall be—
“(A) to oversee the prudential operations

of each regulated entity; and

“(B) to ensure that—

*S 1100 IS
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“(i) each regulated entity operates in
a safe and sound manner, including main-
tenance of adequate capital and internal
controls;

“(i1) the operations and activities of
each regulated entity foster liqud, effi-
cient, competitive, and resilient national
housing finance markets (including activi-
ties relating to mortgages on housing for
low- and moderate-income families involv-
ing a reasonable economic return that may
be less than the return earned on other ac-
tivities);

“(ii1) each regulated entity complies
with this title and the rules, regulations,
ouidelines, and orders issued under this
title and the authorizing statutes;

“(iv) each regulated entity carries out
its statutory mission only through activi-
ties that are authorized under and con-
sistent with this title and the authorizing
statutes;

“(v) the activities of each regulated

entity and the manner in which such regu-
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| lated entity is operated are consistent with
2 the public interest;
3 “(vi) each regulated entity remains
4 adequately capitalized, after due consider-
5 ation of the risk to such regulated entity;
6 and
7 “(vi1) in the case of the Federal Home
8 Loan Banks, they provide funds to com-
9 munity financial institutions for small
10 businesses, small farms, and small agricul-
11 tural businesses and accept as collateral
12 whole interests in such obligations.
13 “(2) ScoPE OF AUTHORITY.—The authority of
14 the Director shall include the authority—
15 “(A) to review and, if warranted based on
16 the principle duties described in paragraph (1),
17 reject any acquisition or transfer of a control-
18 ling interest in a regulated entity; and
19 “(B) to exercise such incidental powers as
20 may be necessary or appropriate to fulfill the
21 duties and responsibilities of the Director in the
22 supervision and regulation of each regulated en-
23 tity.
24 “(b) DELEGATION OF AUTHORITY.—The Director

25 may delegate to officers and employees of the Agency any

*S 1100 IS
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I of the functions, powers, or duties of the Director, as the

2 Director considers appropriate.

3

O o0 9 N W A~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

“(e¢) LITIGATION AUTHORITY.—

“(1) IN GENERAL.—In enforcing any provision
of this title, any regulation or order prescribed under
this title, or any other provision of law, rule, regula-
tion, or order, or in any other action, suit, or pro-
ceeding to which the Director is a party or in which
the Director is interested, and in the administration
of conservatorships and receiverships, the Director
may act in the Director’s own name and through the
Director’s own attorneys.

“(2) SUBJECT TO SUIT.—KExcept as otherwise
provided by law, the Director shall be subject to suit
(other than suits on claims for money damages) by
a regulated entity with respect to any matter under
this title or any other applicable provision of law,
rule, order, or regulation under this title, in the
United States district court for the judicial district
in which the regulated entity has its principle place
of business, or in the United States District Court
for the District of Columbia, and the Director may

be served with process in the manner prescribed by

the Federal Rules of Civil Procedure.”.
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(b) INDEPENDENCE IN CONGRESSIONAL TESTIMONY

AND RECOMMENDATIONS.—Section 111 of Public Law

93-495 (12 U.S.C. 250) is amended by striking ‘“‘the Fed-
eral Iousing Finance Board” and inserting “the Director
of the Federal Housing Enterprise Regulatory Agency”.
SEC. 103. FEDERAL HOUSING ENTERPRISE BOARD.

(a) IN GENERAL.—The Federal Housing Enterprises
Financial Safety and Soundness Act of 1992 (12 U.S.C.
4501 et seq.) is amended by inserting after section 1313
the following:

“SEC. 1313A. FEDERAL HOUSING ENTERPRISE BOARD.

“(a) IN GENERAL.—There 1s established the Federal
Housing Enterprise Board, which shall advise the Director
with respect to overall strategies and policies in carrying
out the duties of the Director under this title.

“(b) LIMITATIONS.

The Board may not exercise any
executive authority, and the Director may not delegate to
the Board any of the functions, powers, or duties of the
Director.
“(¢) CoMPOSITION.—The Board shall be comprised
of 4 members, of whom—
“(1) 1 member shall be the Secretary of the
Treasury;
“(2) 1 member shall be the Secretary of Hous-

ing and Urban Development;
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“(3) 1 member shall be the Chairman of the
Securities and Exchange Commission; and
“(4) 1 member shall be the Director, who shall

serve as the Chairperson of the Board.

“(d) MEETINGS.

“(1) IN GENERAL.—The Board shall meet upon
notice by the Director, but in no event shall the
Board meet less frequently than once every 3
months.

“(2) SPECIAL MEETINGS.—Kither the Secretary
of the Treasury, the Secretary of Housing and
Urban Development, or the Chairman of the Securi-
ties and Exchange Commission may, upon giving
written notice to the Director, require a special
meeting of the Board.

“(e) TESTIMONY.—On an annual basis, the Board
shall testify before Congress regarding—

“(1) the safety and soundness of the regulated
entities;

“(2) any material deficiencies in the conduct of
the operations of the regulated entities;

“(3) the overall operational status of the regu-

lated entities;

*S 1100 IS
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1 “(4) an evaluation of the performance of the
2 regulated entities in carrying out their respective
3 missions;

4 “(5) operations, resources, and performance of
5 the Agency; and

6 “(6) such other matters relating to the Agency
7 and its fulfillment of its mission, as the Board deter-
8 mines appropriate.”.

9 (b) ANNUAL REPORT OF THE DIRECTOR.—Section
10 1319B(a) of the Federal Housing Enterprises Financial
11 Safety and Soundness Act of 1992 (12 U.S.C. 4521(a))

12 1s amended—

13 (1) by striking “enterprise” each place that
14 term appears and inserting ‘“‘regulated entity’’;

15 (2) by striking “enterprises’” each place that
16 term appears and inserting ‘“‘regulated entities”’;

17 (3) in paragraph (3), by striking *‘; and” and
18 nserting a semicolon;

19 (4) in paragraph (4), by striking “1994.” and
20 inserting ““1994; and’’; and

21 (5) by adding at the end the following:

22 “(5) the assessment of the Board or any of its
23 members with respect to—

24 “(A) the safety and soundness of the regu-
25 lated entities;
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23

1 “(B) any material deficiencies in the con-
2 duct of the operations of the regulated entities;
3 “(C) the overall operational status of the
4 regulated entities; and

5 “(D) an evaluation of the performance of
6 the regulated entities in carrying out their re-
7 spective missions;

8 “(6) operations, resources, and performance of
9 the Agency; and
10 “(7) such other matters relating to the Agency
11 and the fulfillment of its mission.”.

12 SEC. 104. AUTHORITY TO REQUIRE REPORTS BY REGU-
13 LATED ENTITIES.

14 (a) IN GENERAL.—Section 1314 of the Federal
15 Housing Enterprises Financial Safety and Soundness Act

16 of 1992 (12 U.S.C. 4514) is amended—

17 (1) in the section heading, by striking “ENTER-
18 PRISES’ and inserting “REGULATED ENTITIES’;
19 (2) by striking “an enterprise” each place that
20 term appears and inserting ‘“‘a regulated entity’’;

21 (3) by striking “‘the enterprise” and inserting
22 “the regulated entity’’;

23 (4) in subsection (a)—
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(A) by striking the subsection heading and
all that follows through ‘“‘and operations” in
paragraph (1) and inserting the following:

“(a) REGULAR AND SPECIAL REPORTS.—

“(1) REGULAR REPORTS.—The Director may
require, by general or specific orders, a regulated en-
tity to submit regular reports, including financial
statements determined on a fair value basis, on the
condition (including financial condition), manage-
ment, activities, or operations of the regulated enti-
ty, as the Director considers appropriate’; and
(B) in paragraph (2)—
(i) by inserting *, by general or spe-
cifiec orders,” after “‘may also require”; and
(ii) by striking “whenever” and insert-

“on any of the topies specified in para-

ing
oraph (1) or any other relevant topics, if”’;
and
(5) by adding at the end the following:
“(¢) PENALTIES FOR KFAILURE To MAKE RE-
PORTS.—
“(1) VIOLATIONS.—It shall be a violation of
this section for any regulated entity—
“(A) to fail to make, obtain, transmit, or

publish any report or information required by
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the Director under this section, section 309(k)
of the Federal National Mortgage Association
Charter Act, or section 307(¢) of the Federal
Home Lioan Mortgage Corporation Act, within
the period of time specified in such provision of
law or otherwise by the Director; or

“(B) to submit or publish any false or mis-
leading report or information under this sec-
tion.
“(2) PENALTIES.—

“(A) TIER 1.—

“(1) IN GENERAL.—A violation de-

scribed in paragraph (1) shall be subject to

a penalty of not more than $2,000 for each

day during which such violation continues,

in any case in which—

“(I) the subject regulated entity
maintains  procedures  reasonably
adapted to avoid any inadvertent error
and the wviolation was unintentional
and a result of such an error; or

“(II) the violation was an inad-
vertent transmittal or publication of

any report which was minimally late.
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“(i1) BURDEN OF PROOF.—For pur-
poses of this subparagraph, the regulated
entity shall have the burden of proving
that the error was inadvertent or that a re-
port was inadvertently transmitted or pub-
lished late.

“(B) TiErR 2.—A wviolation described in
paragraph (1) shall be subject to a penalty of
not more than $20,000 for each day during
which such violation continues or such false or
misleading information is not corrected, in any
case that is not addressed in subparagraph (A)
or (C).

“(C) TIER 3.—A wviolation described in
paragraph (1) shall be subject to a penalty of
not more than $2,000,000 per day for each day
during which such violation continues or such
false or misleading information is not corrected,
in any case in which the subject regulated enti-
ty committed such violation knowingly or with
reckless disregard for the accuracy of any such

information or report.

“(3) ASSESSMENTS.—Any penalty 1mposed

LY,

under this subsection shall be in lieu of a penalty

under section 1376, but shall be assessed and col-
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lected by the Director in the manner provided in sec-
tion 1376 for penalties imposed under that section,
and any such assessment (including the determina-
tion of the amount of the penalty) shall be otherwise
subject to the provisions of section 1376.

“(4) HEARING.—A regulated entity against
which a penalty 1s assessed under this section shall
be afforded an agency hearing if the regulated entity
submits a request for a hearing not later than 20
days after the date of the issuance of the notice of
assessment. Section 1374 shall apply to any such
proceedings.”.

(b) CONFORMING AMENDMENT.—The Federal Hous-

ing Enterprises Financial Safety and Soundness Act of
1992 (12 U.S.C. 4501 et seq.) is amended by striking sec-
tions 1327 and 1328.

SEC. 105. EXAMINERS AND ACCOUNTANTS; AUTHORITY TO

CONTRACT FOR REVIEWS OF REGULATED EN-
TITIES.

(a) IN GENERAL.—Section 1317 of the Federal

Housing Enterprises Financial Safety and Soundness Act

of 1992 (12 U.S.C. 4517) is amended—

(1) in subsection (a), by striking ‘“enterprise’”
y D) 2 T
each place that term appears and inserting ‘‘regu-

lated entity’’;
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(2) in subsection (b), by striking “‘an enter-
prise’” and inserting “a regulated entity’’;

(3) in subsection (¢), in the second sentence, by
inserting before the period ‘“to conduct examinations
under this section’;

(4) by redesignating subsections (d) through (f)
as subsections (e) through (g), respectively; and

(5) by inserting after subsection (¢) the fol-
lowing:

“(d) INSPECTOR GENERAL.—There shall be within
the Agency an Inspector General, who shall be appointed
in accordance with section 3(a) of the Inspector General
Act of 1978.7.

(b) DIRECT HIRE AUTHORITY TO HIRE ACCOUNT-

ANTS, ECONOMISTS, AND EXAMINERS.—Section 1317 of

the Federal Housing Enterprises Financial Safety and
Soundness Act of 1992 (12 U.S.C. 4517) is amended by
adding at the end the following:

“(h) APPOINTMENT OF ACCOUNTANTS, ECONOMISTS,

AND EXAMINERS.

“(1) ArPLICABILITY.—This section shall apply
with respect to any position of examiner, accountant,
economist, and specialist in financial markets and in

technology at the Agency, with respect to supervision
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and regulation of the regulated entities, that is in

the competitive service.

“(2) APPOINTMENT AUTHORITY.—The Director
may appoint candidates to any position described in
paragraph (1)—

“(A) in accordance with the statutes, rules,
and regulations governing appointments in the
excepted service; and

“(B) notwithstanding any statutes, rules,
and regulations governing appointments in the
competitive service.”.

(¢) AMENDMENTS TO INSPECTOR GENERAL ACT.—
Section 11 of the Inspector General Act of 1978 (5 U.S.C.
11 App.) is amended—

(1) in paragraph (1), by inserting *, the Direc-
tor of the Federal Housing Enterprises Regulatory
Agency” after “Social Security Administration”; and

(2) in paragraph (2), by inserting “, the Fed-
eral Housing Enterprises Regulatory Agency” after
“Social Security Administration”.

(d) AuTHORITY TO CONTRACT FOR REVIEWS OF

REGULATED ENTITIES.—Section 1319 of the Federal

Housing Enterprises Financial Safety and Soundness Act
of 1992 (12 U.S.C. 4519) is amended in the section head-

ing, by striking “BY RATING ORGANIZATION".
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SEC. 106. ASSESSMENTS.

Section 1316 of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992 (12 U.S.C.
4516) is amended—

(1) by striking subsection (a) and inserting the
following:

“(a) ANNUAL ASSESSMENTS.—The Director shall es-

tablish and collect from the regulated entities annual as-
sessments in an amount not exceeding the amount suffi-
cient to provide for reasonable costs and expenses of the
Agency, including—

“(1) the expenses of any examinations under
section 1317;

“(2) the expenses of obtaining any reviews and
credit assessments under section 1319; and

“(3) such amounts in excess of actual expenses
for any given fiscal year, as deemed necessary by the
Director to maintain working capital.”;

(2) by striking “an enterprise” each place that
term appears and inserting ‘“‘a regulated entity’’;

(3) by striking “enterprises” each place that
term appears and inserting ‘“‘regulated entities’;

(4) by striking “enterprise” each place that
term appears, other than in subparagraph (B) of
subsection (b)(3), and inserting “‘regulated entity’’;

(5) 1 subsection (b)—
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(A) in paragraph (1)—

(1) by striking “bears to” and insert-
ing “bear to”’; and

(i1) by striking “both” and inserting
“all”’; and
(B) in paragraph (3)(B)—

(i) by inserting “‘with respect to an
enterprise,” before “the unpaid principal’’;
and

(i) by striking “by the enterprise”

and inserting “by an enterprise’’;

(6) 1 subsection (¢)
(A) by striking “The semiannual” and in-
serting the following:
“(1) IN GENERAL.—The semiannual’’; and
(B) by adding at the end the following:

“(2) ADJUSTMENTS.—The Director may adjust

the amounts of any semiannual assessments for an

assessment under subsection (a) that are to be paid

pursuant to subsection (b) by a regulated entity, as

the Director determines necessary to ensure that the

costs

of enforcement activities under subtitles B and

C for a regulated entity are borne only by that regu-

lated
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“(3) SPECIAL CIRCUMSTANCES.—If at any
time, as a result of increased costs of regulation of
a regulated entity that is not classified (for purposes
of subtitle B) as adequately capitalized, or as the re-
sult of supervisory or enforcement activities under
subtitle B or C for a regulated entity, the amount
available from any semiannual payment made by
such regulated entity pursuant to subsection (b) is
insufficient to cover the costs of the Agency with re-
spect to such entity, the Director may make and col-
lect from such entity an immediate assessment to
cover the amount of such deficiency for the semi-
annual period. If, at the end of any semiannual pe-
riod during which such an assessment is made, any
amount remains from such assessment, such remain-
ing amount shall be deducted from the assessment
for such regulated entity for the following semi-
annual period.”’;

(7) in subsection (d), by striking “If”” and in-
serting “KExcept with respect to amounts collected
pursuant to subsection (a)(3), if”’;

(8) by striking subsections (e) and (f) and in-
serting the following:

“(e) REMISSION OF ASSESSMENT.—At the end of

25 each year for which an assessment under this section is
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made, the Director shall remit to each regulated entity any
amount of an assessment collected from the regulated en-
tity that is attributable to subsection (a)(3), and is in ex-
cess of the amount that the Director deems necessary to
maintain working capital.

“(f) No APPROPRIATED FUNDS.—Salaries of the Di-
rector and other employees of the Agency, and all other
expenses thereof, may be paid from assessments collected
under this subsection or other sources, and shall not be
construed to be Government funds or appropriated mon-
ies, or subject to apportionment for the purposes of chap-
ter 15 of title 31, United States Code, or any other au-
thority.”; and

(9) in subsection (2)—
(A) by striking “the Secretary and” each
place that term appears; and
(B) in paragraph (3)—
(1) by striking “(A)”; and
(i) by striking “, and (B)” and all
that follows through the end of the para-
oeraph and inserting a period.
SEC. 107. REGULATIONS AND ORDERS.

Section 1319G of the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992 (12 U.S.C.
4526) is amended—
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(1) by striking subsection (a) and inserting the
following:

“(a) AUTHORITY.—The Director shall issue any reg-
ulations, guidelines, directives, or orders necessary to
carry out the duties of the Director under this title or the
authorizing statutes, and to ensure that the purposes of
this title and the authorizing statutes are accomplished.”;
and

(2) by striking subsection (c¢).

SEC. 108. PRUDENTIAL MANAGEMENT AND OPERATIONS
STANDARDS.

The Federal Housing Enterprises Financial Safety
and Soundness Act of 1992 (12 U.S.C. 4501 et seq.) is
amended by inserting after section 1313A, as added by
this Act, the following new section:

“SEC. 1313B. PRUDENTIAL MANAGEMENT AND OPERATIONS
STANDARDS.

“The Director may establish standards, by regula-
tion, order, or guideline, for each regulated entity relating
to—

“(1) adequacy of internal controls and informa-
tion systems taking into account the nature and
scale of business operations;

“(2) independence and adequacy of internal

audit systems;
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“(3) management of interest rate risk exposure;

“(4) management of market risk, including
standards that provide for systems that accurately
measure, monitor, and control market risks and, as
warranted, that establish limitations on market risk;

“(5) adequacy and maintenance of liquidity and
reserves;

“(6) management of asset and investment port-
folio growth;

“(7) investments and acquisitions of assets by
a regulated entity, to ensure that they are consistent
with the purposes of this title and the authorizing
statutes;

“(8) overall risk management processes, includ-
ing adequacy of oversight by senior management and
the board of directors and of processes and policies
to identify, measure, monitor, and control material
risks, including reputational risks, and for adequate,
well-tested business resumption plans for all major
systems with remote site facilities to protect against
disruptive events; and

“(9) such other operational and management
standards as the Director determines to be appro-

priate.”.
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SEC. 109. CAPITAL LEVELS AND HOLDINGS.

Subtitle B of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992 (12 U.S.C.
4611 et seq.) 1s amended—

(1) by striking the subtitle designation and
heading and inserting the following:

“Subtitle B—Required Capital Lev-
els for Enterprises, Special En-
forcement Powers, Limitation
on Assets, and Securities Treat-
ment”;

and
(2) by adding at the end the following:
“SEC. 1369E. AFFORDABLE HOUSING FOCUSED PORT-
FOLIOS.

“(a) SUPPORTING AFFORDABLE HOUSING.—Con-
oress finds that, consistent with the missions of the enter-
prises, the portfolio holdings of the enterprises should be
focused, to the maximum extent possible, on mortgages
and mortgage-backed securities that meet the affordable

housing goals established for the enterprises pursuant to

this Act.
“(b) AUTHORITY OF THE DIRECTOR.—The Director
shall, by regulation, provide that any mortgages or mort-

cage-related securities acquired by an enterprise after the
date of enactment of this Act shall—
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“(1) meet one or more of the housing goals es-
tablished for the enterprise under this Act; or
“(2) be promptly securitized and sold to third
parties.

“(¢) TEMPORARY ADJUSTMENTS.—The Director

may, by order, make temporary adjustments to the stand-
ards under subsection (b), if such action would help to
mitigate market disruptions in the housing finance sys-
tem.”’.

SEC. 110. RISK-BASED CAPITAL TEST FOR ENTERPRISES.

(a) RISK-BASED CAPITAL LEVELS.—Section 1361 of

the Federal Housing Enterprises Financial Safety and
Soundness Act of 1992 (12 U.S.C. 4611) is amended to
read as follows:

“SEC. 1361. RISK-BASED CAPITAL LEVELS.

“(a) IN GENERAL.—The Director shall, by regulation
or order, establish risk-based capital requirements for each
of the enterprises to ensure that the enterprises operate
in a safe and sound manner, with sufficient capital and
reserves to support the risks that arise in the operations
and management of each enterprise.

“(b) NO LiMITATION.—Nothing in this section limits
the authority of the Director to require other reports or
undertakings in furtherance of the responsibilities of the

Director under this Act.”.
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(b) MiNxiMUM CAPITAL LEVELS FOR REGULATED

ENTITIES.

(1) ENTERPRISES.—Section 1362 of the Fed-

eral Ilousing Enterprises Financial Safety and
Soundness Act of 1992 (12 U.S.C. 4612) is amend-
ed—
(A) in the section heading, by inserting
“FOR ENTERPRISES” after “LEVELS”; and
(B) by striking subsection (b) and insert-
ing the following:
“(b) REGULATORY DISCRETION.—The Director may,
by regulation or order, establish a minimum capital level
that is higher than the level specified in subsection (a).”.

Section

(2) FEDERAL HOME LOAN BANKS.
6(a)(2) of the Federal Home Lioan Bank Act (12
U.S.C. 1426(a)(2)) is amended by adding at the end
the following:

“(C) AUTHORITY TO ALTER LEVEL.—The

Director may, by regulation or order, establish

a minimum capital level that is higher than the

level specified in subparagraph (A).”.

SEC. 111. REGISTRATION OF ENTERPRISE SECURITIES.
(a) FANNIE MAE.—
(1) MORTGAGE-BACKED SECURITIES.—Section

304(d) of the Federal National Mortgage Associa-
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tion Charter Act (12 U.S.C. 1719(d)) is amended by
striking the fourth sentence and inserting the fol-
lowing: “Securities issued by the corporation under
this subsection shall not be exempt securities for
purposes of the Securities Act of 1933.7.

(2)  SUBORDINATE  OBLIGATIONS.—Section
304(e) of the Federal National Mortgage Association
Charter Act (12 U.S.C. 1719(e)) is amended by
striking the fourth sentence and inserting the fol-
lowing: “Obligations issued by the corporation under
this subsection shall not be exempt securities for
purposes of the Securities Act of 1933.7.

(3) SECURITIES.—Section 311 of the Federal
National Mortgage Association Charter Act (12
U.S.C. 1723¢) 1s amended—

(A) in the section heading, by striking “AS-

SOCIATION";

(B) by inserting ‘“(a) IN GENERAL.—"

after “SEC. 311.7;

(C) in the second sentence, by inserting

“by the Association” after “issued”; and

(D) by adding at the end the following:

“(b) TREATMENT OF CORPORATION SECURITIES.

“(1) IN GENERAL.—Any stock, oblications, se-

curities, participations, or other instruments issued
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or guaranteed by the corporation pursuant to this
title shall not be exempt securities for purposes of
the Securities Act of 1933.

“(2) EXEMPTION FOR APPROVED SELLERS.—
Notwithstanding any other provision of this title or
the Securities Act of 1933, transactions involving
the 1itial disposition by an approved seller of pooled
certificates that are acquired by that seller from the
corporation upon the initial issuance of the pooled
certificates shall be deemed to be transactions by a
person other than an issuer, underwriter, or dealer
for purposes of the Securities Act of 1933.

“(3) DEFINITIONS.—For purposes of this sub-
section, the following definitions shall apply:

“(A) APPROVED SELLER.—The term ‘ap-
proved seller” means an institution approved by
the corporation to sell mortgage loans to the
corporation in exchange for pooled certificates.

“(B) POOLED CERTIFICATES.—The term
‘pooled certificates” means single class mort-
cage-backed securities guaranteed by the cor-
poration that have been issued by the corpora-
tion directly to the approved seller in exchange
for the mortgage loans underlying such mort-

cage-backed securities.
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“(4) MORTGAGE RELATED SECURITIES.—A sin-

ole class mortgage-backed security guaranteed by
the corporation that has been issued by the corpora-
tion directly to the approved seller in exchange for
the mortgage loans underlying such mortgage-
backed securities or directly by the corporation for
cash shall be deemed to be a mortgage related secu-
rity, as defined in section 3(a) of the Securities Ex-
change Act of 1934.”.

(b) FREDDIE MaAC.—Section 306(g) of the Kederal

Home Lioan Mortgage Corporation Act (12 U.S.C.

1455(g)) is amended to read as follows:

“(2) TREATMENT OF SECURITIES.—
“(1) IN GENERAL.—Any securities issued or
cuaranteed by the Corporation shall not be exempt

securities for purposes of the Securities Act of 1933.

“(2) EXEMPTION FOR APPROVED SELLERS.
Notwithstanding any other provision of this title or
the Securities Act of 1933, transactions involving
the initial disposition by an approved seller of pooled
certificates that are acquired by that seller from the
Corporation upon the initial issuance of the pooled
certificates shall be deemed to be transactions by a
person other than an issuer, underwriter, or dealer

for purposes of the Securities Act of 1933.
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“(3) DEFINITIONS.—For purposes of this sub-
section, the following definitions shall apply:

“(A) APPROVED SELLER.—The term ‘ap-
proved seller’” means an institution approved by
the Corporation to sell mortgage loans to the
Corporation in exchange for pooled certificates.

“(B) POOLED CERTIFICATES.—The term
‘pooled certificates” means single class mort-
cage-backed securities guaranteed by the Cor-
poration that have been issued by the Corpora-
tion directly to the approved seller in exchange
for the mortgage loans underlying such mort-

oage-backed securities.”.

(¢) LaMITATION ON FEES.—Section 6(b)(2) of the
Securities Act of 1933 (15 U.S.C. 77f(b)(2)) is amended
by adding at the end the following: “Notwithstanding any
other provision of this title, no applicant, or group of affili-
ated applicants that does not include any investment com-
pany registered under the Investment Company Act of
1940, filing a registration statement subject to a fee shall
be required in any fiscal year with respect to all registra-
tion statements filed by such applicant in such fiscal year
to pay an ageregate amount in fees to the Commission

pursuant to this subsection in an amount that exceeds 5

percent of the target offsetting collection amount for such
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fiscal year. Fees paid in connection with registration state-
ments relating to business combinations shall not be in-
cluded 1n calculating the total fees paid by any such appli-
cant.”.

(d) No ErrecT ON OTHER L.AW.—Nothing in this
section or the amendments made by this section shall be
construed to affect any exemption from the provisions of
the Trust Indenture Act of 1939 provided to the Federal
National Mortgage Association or the Federal Home Lioan

Morteage Corporation.
>Y>

(e) REGULATIONS.—The Securities and Exchange
Commission may issue such regulations as may be nec-
essary or appropriate to carry out this section and the
amendments made by this section.

(f) EFFECTIVE DATE.—The amendments made by
this section shall become effective 1 year after the date
of enactment of this Act.

SEC. 112. LIMIT ON GOLDEN PARACHUTES.

Section 1318 of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992 (12 U.S.C.
4518) is amended by adding at the end the following:

“(¢) AuTHORITY TO REGULATE OR PROHIBIT CER-

TAIN FORMS OF BENEFITS TO AFFILIATED PARTIES.
“(1) GOLDEN PARACHUTES AND INDEMNIFICA-

TION PAYMENTS.

The Agency may prohibit or

*S 1100 IS



O© o0 2 O WD A W N e

[\© TN NG T N T NG N NG I NS B S e e T e e T e T e T e T
[ T NG U N N = = NN - BN B o) W ) TR ~S O I NO R e

44

limit, by regulation or order, any golden parachute
payment or indemnification payment.

“(2) FACTORS TO BE TAKEN INTO ACCOUNT.—
The Agency shall presceribe, by regulation, the fac-
tors to be considered by the Agency in taking any
action pursuant to paragraph (1), which may include
such factors as—

“(A) whether there is a reasonable basis to
believe that the affiliated party has committed
any fraudulent act or omission, breach of trust
or fiduciary duty, or insider abuse with regard
to the regulated entity that has had a material
effect on the financial condition of the regulated
entity;

“(B) whether there is a reasonable basis to
believe that the affiliated party is substantially
responsible for the in